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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 25th day of June, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12510
V.

CLAUDE SCHLAGENHAUF, JR.

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Jimy N. Coffrman issued in this
proceedi ng on May 8, 1992 at the conclusion of an evidentiary

hearing.” By that decision, the |aw judge affirmed an emergency

'An excerpt fromthe hearing transcript containing the
initial decision is attached. Although the initial decision sets
forth the law judge's ultinmate judgnent on the adequacy of the
Adm nistrator's evidentiary showing on the allegations in this
matter, it falls short of providing the "statenent of findings
and concl usions, and the grounds therefor, upon all naterial
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order of the Adm nistrator revoking all of respondent's airnman
certificates, including his Airline Transport Pilot certificate
(No. 001757181), his Flight Instructor certificate (No. 1757181
CFl), and his Mechanic certificate, with Airframe and Power pl ant
rati ngs (No. 250601394) for his alleged violations of sections
61.3(d)(1) and (2), 61.19(a), and 61.59(a)(2) of the Federal
Avi ation Regul ations, 14 CFR Part 61.° For the reasons discussed

(..continued)

I ssues of fact, credibility of witnesses, law, or discretion
presented on the record, the appropriate order, and the reasons
therefor"” that Section 821.42(b) of the Board' s Rules of Practice
contenplates. See 49 CFR Part 821.

’FAR sections 61.3(d)(1) and (2), 61.19(a), and 61.59(a)(2)
provi de as foll ows:

"861.3 Requirenent for certificates, rating, and authorizations.

* * * * *

(d) FElight instructor certificate. Except for lighter-than-air
flight instruction in lighter-than-air aircraft, and for
instruction in air transportation service given by the hol der of
an Airline Transport Pilot Certificate under 861. 169, no person
ot her than the holder of a flight instructor certificate issued
by the Adm nistrator with an appropriate rating on that
certificate may- -

(1) Gve any of the flight instruction required to qualify for
a solo flight, solo cross-country flight, or for the issue of a
pilot or flight instructor certificate or rating;

(2) Endorse a pilot |ogbook to show that he has given any
flight instruction; or....

"861.19 Duration of pilot and flight instructor certificates.

(a) General. The holder of a certificate with an expiration date
may not, after that date, exercise the privileges of that
certificate.

"861.59 Falsification, reproduction, or alteration of
applications, certificates, |ogbooks, reports, or
records.

(a) No person may nmake or cause to be made- -
* * * * *

(2) Any fraudulent or intentionally false entry in any | ogbook,
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bel ow, we will deny the appeal.’

The Adm nistrator's April 10, 1992 Enmergency O der of

Revocation, which served as the conpl ai nt agai nst the respondent

in this proceeding, alleges, in pertinent part, that:

1. At all tinmes material herein you
were and are the holder of Airline Transport
Pilot certificate nunber 001757181.

2. On or about April 23, 1989, you were
i ssued Flight Instructor certificate nunber
001757181CFI. This certificate expired on
April 30, 1991.

3. On April 24, 1991, you attenpted,
W t hout success, to renew Flight Instructor
certificate nunber 1757181CFl and were issued
a "Notice of D sapproval of Application”

4. On August 22, 1991, you
satisfactorily conpleted the requirenents for
a Flight Instructor certificate and your
[sic] were issued a tenporary airnan
certificate nunber 1757181CFl, authori zing
you to exercise the privileges of flight
i nstructor.

* * *

6. On August 7, 1991, you gave flight
instruction to Patrick Lee McSwain, a student
pilot, and charged M. MSwai n $25. 00 per
hour for 8.1 hours of instruction. On that
date you signed the | ogbook of the above
student pilot and, after your signature,
printed CFl 1757181.

7. On August 8, 1991, you gave flight
instruction to Private Pilot Kelly I. Grting
and charged her $25.00 per hour for 1.1 hours

(..continued)

record,

or report that is required to be kept, made, or used, to

show conpliance with any requirenent for the issuance, or
exercise of the privileges, or [sic] any certificate or rating

under this part...

*The Administrator has filed a reply brief opposing the

appeal .
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of instruction. On that date you signed the
| ogbook of Ms. Grting and, after your
signature, printed CFl 1757181.

8. On August 13, 1991, you gave flight
instructions [sic] to Private Pilot Kelly I.
Grting and charged her $25.00 per hour for
1.9 hours of instruction. On that date, you
signed the | ogbook of Ms. Grting and, after
your signature, printed CFl 1757181.

9. On August 15, 1991, you gave flight
instructions [sic] to Private Pilot Kelly I.
Grting and charged her $25.00 per hour for
2.1 hours of instruction. On that date, you
signed the | ogbook of Ms. Grting and, after
you [sic] signature, printed CFl 1757181.

10. On August 24, 1991, you asked to
see the | ogbook of Ms. Grting. Wen she
gave you her | ogbook, you altered the
endorsenents previously entered in the
| ogbook on August 8, 13, 15, 1991, by erasing
that portion of the endorsenment which read
CFl 1757181 (as cited in paragraphs 7, 8, and
9 above) and wote over the erasures
ATP1757181 Safety Pil ot.

11. During the period fromJune 27,
1991 t hrough August 20, 1991, you gave flight
instructions [sic] to Norris Gregory VanDyke,
a student pilot, on seventeen separate
flights and charged hi m $25. 00 per hour for
12.5 hours of instruction.

Al t hough respondent does not dispute these factual allegations,
he neverthel ess argues that his conduct did not run afoul of any

regul ation. W do not concur in his assessnent."*

‘I nasmuch as the conplaint clearly raised an issue of |ack

of qualifications, the |aw judge properly denied a notion to
di sm ss the charges, brought sone 8 nonths after the
Adm ni strator obtained information respecting them as stale
under Section 821.33 of the Board's Rules of Practice, 49 CFR
Part 821, which essentially requires, to avoid dism ssal, that
charges that do not raise a qualifications issue be brought
within 6 nonths. See Admnistrator v. Wngo, 4 NTSB 1304 (1984).

Respondent made no showi ng that revocation would not be the
appropriate sanction if the Adm nistrator's charges were
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Oversinplified, respondent appears to contend on appeal,
wth respect to the alleged violation of section 61.3(d) (1), that
not all flight instruction (FlI) by non-instructors is prohibited,

just FI that is, in the words of the regulation, "required to

qualify for a solo flight, solo cross-country flight, or for the
issue of a pilot or flight instructor's certificate or rating"
(enmphasi s added). He therefore argues, in effect, that because
he did not endorse for solo flight or for any other purpose the
certificates of the students referenced in the conplaint, the F
he gave to them does not fall within the "required to qualify"
category. W find respondent's argunent unavailing, for, anong
ot her deficiencies which do not warrant comrent, it is predicated
on the untenable position that a signature in a |ogbook is not an
endorsenent unless it is coupled with sone indication that a
certain |level of proficiency has been achi eved or sone statenent
attesting that the student has conpleted the prerequisites
"required to qualify" himto progress to the next step in his
training. In our judgrment, the fact that the Adm ni strator
prescribes or recommends the termi nology’ to be used for sone
| ogbook or certificate endorsenents for specific proficiency-
rel ated acknow edgenents, approvals, or recommendati ons does not
(..continued)
sust ai ned.

The | aw judge al so properly declined to review the bona
fides of the Admnnistrator's declaration of an energency in this

proceeding. See Adm nistrator v. Sallee's Aviation, Inc., NISB
Order No. EA-3185 (1990).

°See Respondent's Exh. 2, which is a copy of FAA Advisory
G rcul ar AC61-65C, Appendi x 1.
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mean that an unprescribed description or summary of instruction
gi ven cannot al so be considered an endorsenent. The inportant
factor, it seens to us, is whether the entry, wthout regard to
its content, has been subscribed. |If it has been, the signer, or
endorser, vouches his belief in the truth of the information
t here recorded.

Notwi t hst andi ng the testinony of respondent's two expert
W t nesses, who appear to believe that FI such as respondent gave
is not prohibited under the FAR, we think there is no doubt that
respondent breached section 61.3.° It is essentially uncontested
on the record before us that the FI respondent gave to the two
student pilots referenced in the conplaint was to prepare them
for solo operation, and that the FI he gave to the private pil ot
student referenced in the conplaint was to prepare her for an
i nstrunent rating. W need go no further than the explicit
| anguage of section 61.3(d)(1) to conclude that respondent could
not lawfully provide such instruction because he did not hold a

flight instructor's certificate.” For the sanme reason,

*The precise basis for the witnesses' views in this
connection was not identified. It may be, however, that they are
m sinformed as to the scope of FI an ATP may give pursuant to his
authority to instruct in "air transportation service," a phrase
which is not defined in the FAR but one we assune relates to
training in conmercial operations for an air carrier. 1In any
event, respondent does not argue that he was instructing the
students referenced in the conplaint in air transportation
servi ce.

‘As the Board observed in Administrator v. Danmsky, 3 NTSB
2391, 2394 (1980):

The certification requirement for instructors is the
chief nmeans of insuring the qualifications of these
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respondent could not, consistent with the prohibition in section
61.3(d)(2), lawfully indicate by his signature in two of the
students' | ogbooks that he had given them any FI.

Not wi t hst andi ng respondent’'s denial of any intent to falsify
t he | ogbooks in which he signed his nane and printed after it
"CFl 1757181," the law judge affirnmed the alleged viol ations of
section 61.59(a)(2), thereby inplicitly rejecting, as a matter of
credibility, respondent's testinony that his use of the letters
"CFlI" after his signature in four separate | ogbook entries was
i nadvertent.® Nothing in respondent's appeal brief persuades us
that the law judge's credibility assessnent against himon this
poi nt shoul d be overturned. |ndeed, the |aw judge's expressed
vi ew t hat respondent "sinply got caught giving flight instruction

(..continued)
i ndividuals and the quality of instruction they in turn
inpart to students. Devel opi ng good habits and sound
student practices are undoubtedly related to safety and
the Adm nistrator has a legitimate interest in
confining instruction of students to those individuals
whom he has determ ned possess the requisite
qualifications.

’Respondent asserts here, as he did before the |aw judge,
that the CFl designation was m stakenly placed after his
signature sinply by force of habit, and that he neant to put
"ATP." We find this assertion difficult to credit. |If
respondent was so in the habit of endorsing | ogbooks as a
certificated flight instructor that he unconsciously printed CF
i nstead of ATP, one wonders why none of the fal se endorsenents
i ncluded the expiration date for his CFlI, which, according to
respondent's evidence, nust be given for any CFl endorsenent to
be valid. W think, like the Adm nistrator and, presumably, the
| aw judge, that the om ssion was purposeful. Since a 24 nonth
renewal of respondent's expired flight instructor certificate
would run fromApril, 1991, respondent could, after requalifying
for the certificate, add an April, 1993 expiration date to his
students' | ogbook at sone | ater date and no one would be able to
tell fromthe | ogbook entries that he had not been conti nuously
certificated.
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whil e he knew his certificate was not current..." anply
denonstrates, at the very least, the |law judge's belief that
respondent was fully aware that he could not, consistent with
appl i cabl e regul ations, provide the FI at issue in this
proceeding. His affirmance of the falsification charge in these
ci rcunst ances establishes, as well, the | aw judge's concl usion
that respondent intentionally signed the | ogbooks as CFl even
t hough he knew he coul d not exercise the privileges of his
expired instructor's certificate.

We find no nerit in respondent's contention that the false
entries cannot be considered naterial because they would not be
credited by an exam ner toward any certificate or rating in the
absence of an expiration date for the CFl certificate and,
therefore, the flight time fal sely endorsed by respondent can not
constitute entries in a | ogbook that are "required to be kept,
made, or used, to show conpliance with any requirenment for the
i ssuance, or exercise of the privileges, [of] any certificate or
rating under” Part 61. 1In the first place, there is no question
but that the three students needed to obtain and log FI of the
ki nd respondent gave themin order to advance their aviation
goals, and that the FI was acquired by themfor that purpose.’

Thus, the flight tine was required to be kept by them wthin the

’In a case involving arguments similar to those raised by
t he respondent here, the Board stated "[t]he applicability of
[ section 61.59(a)(2)] is governed by the purpose for which the
students mai ntai ned their | ogbooks and not by respondent's intent
in making entries therein." Admnistrator v. Dansky, 3 NTSB 543,
545 (1977).
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meani ng of the regul ation, we believe, without regard to whether
it was ever actually presented to the FAA "to show conpliance
with any requirenment for the issuance, or exercise of the
privileges, [of] any certificate or rating," or whether, if
presented, it could or would have been relied on. It is not the
tendering of false or fraudulent information that the regulation
reaches, but, rather, its placenent in a "l ogbook, record, or
report” that m ght be tendered to show conpliance with specified

requi renents. See Administrator v. Cassis, 4 NISB 555 (1982),

aff'd Cassis v. Helnms, 737 F.2d 545 (6th G r. 1984).

Consequently, the possibility that the entries would be rejected
as invalid if submtted to the FAA does not defeat their
materiality as one of the three necessary elenents, along with
know edge and intent, of the intentional falsification offense
proscri bed by section 61.59(a)(2)."

Contrary to the position of respondent on appeal that
revocation for the offenses affirmed is excessive, the | aw judge
correctly recogni zed that revocation for even one of the

fal sifications established woul d be consi stent with Board

“The three cited el enents nust, as was done in this case, be
proved to establish an intentional falsification. See, e.qg.,
Adm nistrator v. Zumnalt, NTSB Order No. EA-3304 (1991), at p. 4,
n. 4. To prove a fraudulent statenent under the regulation, it
must al so be shown that there was an intent to deceive and action
taken in reliance on the deception. Hart v. MlLlucas, 535 F. 2d
516, 519 (1976). In light of these cases, the facial invalidity
of the | ogbook entries in this proceeding would likely keep them
frombeing found to be fraudulent. At the sane tine, it should
not go unnoticed that his three students, surprised to |earn that
he was not certificated to give themthe FI they had paid for,
were certainly hoodw nked, if not actually defrauded.
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precedent. See, e.qg., Admnistrator v. MCarthney, NISB O der

No. EA-3245 (1990). Gven the fact that this proceeding invol ved
ot her, serious m sconduct in addition to the several
fal sifications found by the | aw judge to have been proved,
revocation was clearly the only appropriate sanction.™

ACCORDI NGLY, I T IS ORDERED THAT:

1. The respondent's appeal is denied, and

2. The energency order of revocation and the initial

deci sion are affirned.

COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

“Respondent's suggestion that the |aw judge's adherence to
agency precedent on the issue of sanction represents an
abdi cation of responsibility reflects, we think, a |ack of
appreciation of the fact that a |law judge in an admnistrative
adj udi cati on before the Board has only such authority as we have
del egated to him W have not enpowered our |aw judges to
di sregard Board policy judgnents on matters of sanction. |In any
event, while the | aw judge expressed the view that he did not
have the discretion to i npose a sanction |ess than revocation, he
did not state that he would inpose a | esser sanction if he had
the discretion to do so.



